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This appeal preferred U/O-41 Rule 1 of CPC against 
judgment and decree dated 29-07-2017 passed by 
the learned Munsiff, No.1, Tezpur in Title Suit No.62 
of 2000, dismissing the suit of the appellant/plaintiff 
& same came up for final hearing on -26-04-2019. 
 

Learned Advocate appearing for the Appellant: -    Mr. P. Saikia, Advocate  
Learned Advocate appearing for the Respondent: - Mr. S. K. Singh, Advocate 
 

J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiff/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 
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Tezpur dated 29-07-2017, vide T.S No- 62 of 2000, whereby the learned trial 

court dismissed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-62/ 2000 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/APPELLANT CASE 

4. Case of the plaintiff/appellants appears to be in a narrow campus is that land 

measuring 2 Bighas 2 Kathas 17 Lessas under Dag No.72 covered under PP 

No.22 originally belongs to Taleb Hussain Khan and previously the said land 

was under old Dag No.61/85 covered by old PP No.25. The plaintiff and 

defendant No.2 are the heirs of Taleb Hussain Khan and after his death as 

per the amicably partition dated 28-09-1995 land measuring 2 Kathas 17 

Lessas fell in the share of defendant No.2 and land measuring 1 Bigha fell in 

the share of plaintiff and another 1 Bigha fell in the share of plaintiff’s 

brother Altaf Hussain Khan. That land measuring 3 Lesass out of 1 Bigha 

situated in the north-eastern corner of total land and plaintiff was carrying 

on his shop by erecting one Assam type house during the life time of his 

father and rest of his share in the said Dag situated to the south and 

western boundary of land belongs to defendant No.2. That plaintiff’s brother 

defendant No.2 made verbal concluded contract for sale of his share with 

the plaintiff on 07-05-2000 at consideration of Rs.85,000/- and defendant 

No.1 knowing about such contract making conspiracy with defendant No.2 

purchased the share of defendant No.2 vide registered sale deed 

No.743/2000 on 13-06-2000 and against which the plaintiff has instituted TS 

No.58/2000 for a specific performance of contract which pending for 

disposal. It is further pleaded by the plaintiff that in the sale deed 

No.743/2000, the south-western boundary of the suit land has been shown 

as land of Taleb Hussain Khan by suppressing the extended land and house 

of plaintiff in north-east corner and on 23-07-2000 the defendant illegally 

occupied the land by making a shop house. Hence, the plaintiff brought the 
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instant suit for declaration of his right, title and interest in the suit land 

measuring 3 Lessas as mentioned in the plaint along with other reliefs.   

DEFENDANT/RESPONDANT’S CASE 

5. The defendant/respondent contested case of plaintiff by filling written 

statement both in law and facts. The defendant pleaded that as per family 

partition among the legal heirs of Taleb Hussain Khan on 28-09-1995 out of 

2 Bigha 2 Katha 17 Lessas of land under Dag No. 61/85 old, new 72 land 

measuring 2 Katha 17 Lessas fell in the share of defendant No.2 and 1 Bigha 

of land fell in the share of plaintiff/appellant. The defendants denied that 

land measuring 3 Lessas is situated in the north-eastern corner of total land 

of said Dag. That suit land fell in the share of defendant No.2 as per family 

partition dated 28-09-1995 and defendant No.2 constructed suit house with 

the help of his father and possessing the suit land till the defendant No.2 

sold the land measuring 2 Katha 17 Lessas to defendant No.1 by executing 

registered sale deed in his favour. That defendant No.2 before selling 2 

Kathas 17 lesssas of land under Dag No.61/85 old, 72 (new) have 

approached other legal heirs including the plaintiff, for purchase his land but 

having denied by them he sold out said land to the defendant No.1. It is 

further pleaded that suit land measuring 3 Lessas is the part and parcel of 

land purchased by defendant No.1 and south-western boundary of said land 

has been shown as land of Taleb Hussain Khan as the entire adjacent land 

belongs to Taleb Hussain Khan. That plaintiff never possessed the suit land 

and defendants never took possession of the suit property and nor 

defendant No.1 has extended his bamboo fencing towards the suit property 

and removed the existing bamboo fencing from the western and southern 

boundary of the suit land. It is further pleaded that suit property is the part 

of 2 Katha 17 Lessas of land under Dag No.61/95 old and 72 new and was in 

possession of defendant No.2 and within the boundary fencing erected by 

the defendant No.2, the shop house being in possession of defendant No.1. 

Upon the above, the defendants/ respondents prayed to dismiss the suit 

with cost.   
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ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether there is any cause of action for the suit?  
(2) Whether the suit is maintainable in its present form? 
(3) Whether the suit is properly valued and this court has 

pecuniary jurisdiction to try the suit, if valued properly? 
(4) Whether the suit is bad for non-joinder of necessary parties? 
(5) Whether the plaintiff has right, title and interest over the suit  

   property?  
(6) Whether the plaintiff is entitled for a decree as prayed for? 
(7) To what other relief/s the parties are entitled to? 
 

7. And during trial, plaintiff /appellant adduced both ocular and documentary 

forms of evidences and per contra the defendant side examined two nos. of 

witnesses.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 29/07/2017 dismissed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiff/appellant preferred the 

present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 
(i) That the learned trial court committed both error of law and fact at 

the time of passing the impugned judgment and decree; 
(ii) That the learned trial court did not apply her mind judiciously at the 

time of passing the impugned judgment and decree specially at the 
time of deciding the issue Nos.5, 6 and 7, hence, judgment and 
decree appealed against is bad in the eye of law; 

(iii) That when it was proved that the house which is the suit land was 
constructed by the appellant/plaintiff with due permission of his 
father and started his shop business therein and when it was proved 
that the respondent/defendant No.2 was carrying on his shop 
business in a rented premises at Dolabari Centre and when it was 
proved that due to aforesaid reason the suit land was allotted in the 
name of the appellant/plaintiff, the learned trial court ought to have 
decided issue No.5 in favour of the appellant/plaintiff; 

(iv) That the learned trial court due to wrong discussion of fact, evidence 
and law and by accepting invalid and wrong report of 3rd Survey 
Commission has committed wrong at the time of deciding Issue 
No.5; 

(v) That the commission report dated-07-09-2015 is not according to law 
and on the basis of some manufactured documents and as such the 
plaintiff has filed a petition before the trial court to issue fresh 
commission for the aforesaid purposes by appointing the Circle 
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Officer, Tezpur Revenue Circle, Tezpur as commission to find out the 
actual truth but the learned court wrongly rejected the said 
application of the plaintiff;  

(vi) That the trial court by rejecting the said application for fresh 
commission by the Circle Officer, Tezpur committed great wrong and 
mistake for which the trial court wrongly dismissed the suit; 

(vii) That the learned trial court ought to have allowed the application of 
appointment of Circle Officer, Tezpur Revenue Circle as survey 
commission to find out the correct portion of 3 lessas of suit land 
rather dismissed the said petition; 

(viii) That while it was clearly mentioned in the plaint out of total land of 1 
Bigha under Dag no.61/85 (old) 72 (new) fell in the share of the  
plaintiff and out of said 1 bigha of land the suit land measuring 3 
Lessas is situated in the north eastern corner of the total land of the 
said dag which was proved by the plaintiff in the suit, the learned 
court below ought to have held that the appellant /plaintiff has right, 
title and interest in the suit land at the time of deciding issue No.5;  

(ix) That the learned trial court without framing vital issues regarding the 
fact of dispossession and forcible occupation of the suit land and 
regarding permanent injunction has wrongly decided the suit;  

(x) That the learned trial court without proper discussion wrongly 
decided the issue Nos.6 and 7;  

(xi) That while the appellant/plaintiff has proved his case as per his 
pleading and while the respondents /defendants have failed to prove 
their case as per their pleadings the learned trial court ought to have 
decreed the suit;  

(xii) That the learned trial court without properly discussing the facts, 
evidence in record and laws wrongly decided the issue Nos.5,6 and 
7;   

(xiii) That the learned trial court misread and misapplied laws involved in 
the suit and misapplied evidence on record at the time of passing of 
the impugned judgment and decree challenged in this appeal; 

(xiv) That the learned trial court has rightly decided the Issues Nos.1,2 
and 3 and 4 but decided the issue Nos.5,6 and 7 wrongly without 
properly discussing oral and documentary evidence on record and 
without properly discussing oral and documentary evidences on 
record and without justly and lawfully applying and apprising the 
same mainly on wrong commission report and on surmise and 
conjectures for which the trial court has committed wrong in deciding 
the suit; 

(xv) That the judgment and decree challenged suffer from illegally, 
material irregularity and being wrong unjust, inequitable, without 
jurisdiction causing miscarriage of justice and is against all cannons 
of law, hence deeds to be set aside and reversed.    

 
POINTS OF ARGUMENT PUT FORWARDED BY THE LEARNED ADVOCATES 

APPEARING ON BEHALF OF BOTH THE SIDES:- 

9. The learned counsel for the appellants vehemently argued before this court 
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that Learned Munsiff No-1, Sonitpur erred both in law and facts at the time 

of deciding the issues and further failed to appreciate the evidences 

presented by the appellant during the trial. Hence, he prayed to set aside 

the judgment & order passed by the learned trial court.  

10. The learned counsel for the respondent, argued vehemently before this court 

that the learned trial Court had rightly dismissed the suit.  

   DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

11. On careful perusal of the Judgment and Decree passed by the learned 
Munsiff No-1, Sonitpur, Tezpur this court in the forthcoming discussions, 
shall try to the decide the following pertinent questions:-  

1.   Whether learned Munsiff No-1, Sonitpur, 
Tezpur rightly decided and answered the 
issues no-5, 6 & 7 against the plaintiff? 

2.   Whether learned Munsiff No-1, Sonitpur, 
Tezpur rightly dismissed the suit of plaintiff 
providing sufficient reasons? 

3.   Whether learned Munsiff No-1, Sonitpur, 
Tezpur appreciated the evidences adduced by 
the plaintiff/appellant properly leaving no 
stone unturned?  

4.   Whether findings of learned Munsiff No-1, 
Sonitpur, and Tezpur are based upon lawful 
consideration and settled provisions of law? 

12. Prior discussing the merits of the judgment and order passed by Ld. Munsiff, 

Tezpur against which the instant appeal has been preferred by the 

plaintiff/appellant, this first appellate court wants to narrate brief history of 

entire case. On perusal of the entire case record, it divulges before this court 

that Ld. Munsiff, Sonitpur, Tezpur  vide its judgment and order dated 27-06-

2008 dismissed the suit, subsequently Title Appeal No.23/2008 was 

preferred against the judgment and in the said Title Appeal the first 

appellate court remanded back the suit by setting aside the judgment with a 

direction to appoint Survey Commissioner for measuring land of the 

plaintiff/appellant as well the land of defendant No.2 in occupation of 

defendant No.1 in suit Dag and Patta and directed to decide the question of 

right, title and interest over the suit land as per law. Thereafter, the Ld. 

Munsiff, Sonitpur, Tezpur on complying the direction of the first appellate 

court given in Title Appeal No.23/2008 appointed Survey Commissioner and 

pronounced the judgment and order dated 29-07-2017 and further 
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dismissed the suit of the plaintiff against which the instant first appeal again 

preferred by the plaintiff/appellant challenging the judgment and order 

passed by Ld. Munsiff.  

13. Appellant/plaintiff in the Memo of appeal disputed the Issue Nos.5, 6 and 7 

by contending that ld. Trial court has wrongly decided those issues without 

appreciation of the evidence on record. As such, it is seen that appellant has 

not raised any objection against the discussion and decision of Issue Nos.1, 

2, 3 and 4. Issue Nos. 1, 2, 3 and 4 relates to the cause of action, 

maintainability, valuation and non-joinder of necessary parties and all those 

issues have answered in affirmative and in favour of the plaintiff/appellant. 

Hence, this first appellate court not finds any reasonable ground under 

which those issues may discuss again. Accordingly, the Issue Nos.1, 2, 3 and 

4 have not been discussed in this first appeal and the opinion of Learned 

Munsiff No-1, Sonitpur, and Tezpur in respect of those issues are not 

interfered with and upheld accordingly.    

14. Issue No.5:- This relates to the fact of right, title and interest of the 

plaintiff /appellant over the suit property. Ld. Munsiff, Sonitpur, Tezpur has 

decided the Issue No.5 in negative and against the plaintiff by holding that 

plaintiff has no right, title and interest over the suit property. Prior discussing 

the merits of the judgment pronounced by Ld. Munsiff No.1, Sonitpur, and 

Tezpur in respect of issue No.5, let us try to understand real points of 

controversy arisen between the parties from their respective pleadings.  

15. From the pleadings of both the parties, it is seen that the plaintiff/appellant 

claimed his right, title and interest over the suit property contending that as 

per amiable partition dated 28-09-1995 in respect of all the properties of his 

deceased father Taleb Hussain Khan, land measuring 1 Bigha covered by 

Dag No.61/85, new-72 fell into the share of plaintiff and suit land measuring 

3 Lessas is the part and parcel of 1 Bigha land that fell into the share of 

plaintiff/appellant. The defendants on contrary, denied that the suit property 

fell in the share of the plaintiff/appellant and further pleaded that as per 

family partition dated 28-09-95 in respect of the properties of deceased 

Taleb Hussain Khan, land measuring 2 Kathas 17 lessas fell in the share of 



8 
Title Appeal No-13/17 (Arising our of T.S No-62 of 2000) 

Md. Anowar Hussain Khan Vs. Md. Ali  & Ors 

 

defendant No.2, suit land measuring 3 Lessas is the part and parcel of share 

of defendant No.2. The defendants further claimed that the suit property fell 

in the share of defendant No.2 as per family partition and defendant No.2 

sold out such land to defendant No.1 by executing registered sale deed and 

said property is the part and parcel of said purchased land of defendant No1. 

16. From the pleadings on record, this court finds that undeniably plaintiff 

/appellant and defendant no-2 are legal heirs of Taleb Hussain Khan and the 

share of plaintiff and defendant No.2 are situated adjacently and defendant 

No.2 sold out 2 Kathas 17 Lessas of land to defendant No.1 by executing 

registered sale deed. The plaintiff/appellant is disputing the fact that 3 

Lessas of land is the part and parcel of his share as per family partition and 

defendant No.2 is disputing the claim of the plaintiff by taking the plea that 

suit land measuring 3 Lessas is the part and parcel of his share as per family 

agreement dated 28-09-1995.  

17. Ld. Trail court in deciding Issue No.5 firmly held that plaintiff has no right, 

title and interest over the suit land measuring 3 Lessas and shop house 

standing thereon as the plaintiff failed to prove that suit property fell into his 

share as per family partition. Now, in the forthcoming discussions, this first 

appellate court shall try to ascertain as to :  

i. Whether the suit property measuring 3 Lessas 

is the part and parcel of plaintiff’s share ;  

ii. Whether the plaintiff possessed the suit 

property since from his predecessor’s time ; 

iii.  Whether the plaintiff erected the shop house 

that situated over the suit land during the life 

time of his father Taleb Hussain Khan ;  

iv. Whether the plaintiff/appellant prove that suit 

property was in his uninterrupted possession 

that being fell within his share out of 1 Bigha of 

land?    

18. To prove the right, title and interest plaintiff/appellant has adduced both 

ocular as well as documentary forms of evidences before the trial court. The 
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plaintiff admittedly examined 6 nos. of witnesses and exhibited following 

documents :--- 

Ext.1 is the Deed of partition,  
Ext.1 (1) is the signature of Taslim Hussain,  
Ext.1 (2) is the signature of Samsul Hussain,   
Ext.1 (3) is the signature of Anowar Hussain,  
Ext.1 (4) is the signature of Altaf Hussain,  
Ext.1 (5) is the signature of Juwad Hussain,  
Ext.1 (6) is the signature of Kulsum Bibi,  
Ext.1 (7) is the signature of Nur Jahan Bibi and  
Ext.1 (8) is the signature of Meherjan Bibi. 

19. Per contra, the defendants’ side examined as many as two nos. of witnesses 

and further exhibited following documents:--  

Ext.-A  is the land revenue paying 
receipt,  
Ext.-B is the Jamabandi Copy,  
Ext.-C is the Sale deed,  
Ext.-D is the copy of order,  
Ext.-E is the FIR and  
Ext.-F is the copy of complaint petition. 

20. During the time of trial, Survey Commissioners were examined and cross-

examined and their evidences found on record.  

21. I have carefully travelled through the testimonies of each witness in the back 

drop of entire pleadings on record and it finds that Ext.1 appears to be the 

family arrangement and that has been executed between the legal heirs of 

Taleb Hussain Khan and both the sides in their pleadings admitted such 

execution. As such, no further proof of Ext-1 is required in view of Section 

58 of Indian Evidence Act.  

22. From the pleadings of the plaintiff/appellant it disclosed that the plaintiff’s 

case centered upon the Ext.1 document which is appears to be partition 

deed executed amongst the legal heirs of Taleb Hussain Khan. There is no 

dispute upraised by the plaintiff and his brothers against the Ext.1 document 

and the plaintiff’s witnesses i.e. PW-1, PW-2, PW-3 and PW-4 categorically 

claimed in their evidences that plaintiff got share in two plots i.e. one plot is 

measuring 4 Kathas 17 Lessas and another plot is 3 Lessas that situated on 

the north east corner and the defendant No.1 dispossessed the plaintiff from 

that part of land which is the subject matter of the suit. Even though the all 

the witnesses of plaintiff side have categorically deposed in their evidences 
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that the plaintiff has obtained his 1 Bigha of land in two different plots but 

PW-1 being the plaintiff himself in his cross-examination emphatically 

acknowledged that vide Ext.1 all the family members got their respective 

shares in single plots and as per such partition they are possessing the land. 

Hence, it comprehended that plaintiff as PW-1 in his cross-examination 

proved and established that vide Ext.1 (partition deed) his co-sharers 

including himself got their respective shares in single plot. He further 

testified in his cross-examination that defendant got his share of 2 Kathas 17 

lesssa of land and his elder brother Altaf Hussian got 1 Bigha of land in a 

single plot within the same boundary and Juwad Hussain has got 2 Kathas 

17 lessas of land in a single plot and same also situated within the same 

boundary. PW-1 further testified that in the family partition vide Ext.1 there 

is no mention that he got 1 Bigha of land in two different plots.  

23. Hence, from the oral evidences adduced by PW-1 and other three witnesses 

it divulges before this court that as per the family partition vide Ext.1, 

plaintiff got 1 Bigha of land and although the witnesses of plaintiff/appellant 

side testified that plaintiff got his 1 Bigha of land in two different plots, but 

family partition does not support such oral contentions of all four witnesses. 

PW-1 being the plaintiff /appellant although in his evidence-in-chief 

supplicated that he has received his 1 Bigha of land through family partition 

in two different plots but he affirmed in his cross-examination that the land 

received by the co-sharers are situated within the same boundary of suit 

Dag and Patta and he affirmed that his share was received by him in a single 

plot and other co-sharers also received their respective shares in single plot. 

PW-1 further affirmed that in Ext.1 there is no mention that the co-sharers 

of the deceased-father have received their respective land in different plots. 

As such, it is seen that PW-1 himself appears to be contradictory by way of 

testifying that he has received the land in a single plot and possessing the 

same like other co-sharers in single plots.  

24. Plaintiff/appellant wanted to introduce some oral evidences in respect of the 

fact that the plaintiff had received his share in different plots. There is a 

written document executed between the co-sharers of the plaintiff and said 
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document admitted by the parties and in that circumstances whether oral 

evidences can eliminate or disregards the substances of the written 

document? To decide that pertinent question let us appreciate the settled 

provisions of law as enunciated in section-92 of Indian Evidence Act. 

25. Section 92 of Evidence Act:- Exclusion of evidence of oral agreement.—

When the terms of any such contract, grant or other disposition of property, 

or any matter required by law to be reduced to the form of a document, 

have been proved according to the last section, no evidence of any oral 

agreement or statement shall be admitted, as between the parties to any 

such instrument or their representatives in interest, for the purpose of 

contradicting, varying, adding to, or subtracting from, its terms:  

Proviso--(1) .—Any fact may be proved which would invalidate any 

document, or which would entitle any person to any decree or order relating 

thereto; such as fraud, intimidation, illegality, want of due execution, want 

of capacity in any contracting party, 1[want or failure] of consideration, or 

mistake in fact or law:  

(1).—Any fact may be proved which would invalidate any document, or 

which would entitle any person to any decree or order relating thereto; such 

as fraud, intimidation, illegality, want of due execution, want of capacity in 

any contracting party, want or failure of consideration, or mistake in fact or 

law:"  

(2).—The existence of any separate oral agreement as to any matter on 

which a document is silent, and which is not inconsistent with its terms, may 

be proved. In considering whether or not this proviso applies, the Court shall 

have regard to the degree of formality of the document:  

(3).—The existence of any separate oral agreement, constituting a condition 

precedent to the attaching of any obligation under any such contract, grant 

or disposition of property, may be proved: Proviso  

(4).—The existence of any distinct subsequent oral agreement to rescind or 

modify any such contract, grant or disposition of property, may be proved, 

except in cases in which such contract, grant or disposition of property is by 

law required to be in writing, or has been registered according to the law in 

https://indiankanoon.org/doc/134288951/
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force for the time being as to the registration of documents:  

(5).—Any usage or custom by which incidents not expressly mentioned in 

any contract are usually annexed to contracts of that description, may be 

proved: Provided that the annexing of such incident would not be repugnant 

to, or inconsistent with, the express terms of the contract:  

(6).—Any fact may be proved which shows in what manner the language of 

a document is related to existing facts. 

26. On perusal of the settled provision of Section 92 of Indian Evidence Act, it is 

clear that no oral evidence can be adduced when terms of contract reduced 

in the forms of a document and have been proved and further no evidence 

can be adduced for the purpose of contradicting, varying or adding of its 

terms.  

27. Now, arriving again to the present case in hand, this court has already 

observed that Ext.1 being the family partition executed between the plaintiff 

and his co-sharers remains silent about the fact that plaintiff has received his 

1 Bigha of share in two different plots. As such, it is seen that the oral 

evidence adduced by all four nos. of plaintiff witnesses are appears to be 

contradictory with the terms of Ext.1 document and accordingly it can be 

safely opined her that the evidences of all four PWs does not comes under 

the purview of any of the proviso of Section 92 of Indian Evidence Act.  

28. Plaintiff/appellant in his pleadings as well as in his evidence-in-chief claimed 

that the land of plaintiff and defendant No.2 situated adjacent with each 

other and if such fact is truthful or believable, then question of having share 

of 1 Bigha in two different plots does not arise.  

29. Plaintiff/Appellant in para No.12 of his plaint claimed that defendant No.1 

has extended his bamboo fencing towards suit property and removed the 

existing bamboo fencing of the plaintiff from the western and southern 

boundary of the suit land and entered the shop by breaking open the 

plaintiff lock on 02-08-2000 but he could not describe the said land properly 

rather he during his cross-examination deposed that he mentioned the land 

of Abdul Mazid in the north of the suit land but in fact there was land of 

Abdul Kadir. He further deposed in his cross-examination that he has 
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mentioned the house of one Juwad Khan in the southern boundary of 3 

Lessas of land but there is no house of Juwad Khan instead there is land of 

Juwad Hussain Khan. Hence, it is seen that plaintiff himself failed to clarify 

the exact boundary of the suit land measuring 3 lesssa and his plea of 

possessing the suit land appears to be not reliable in nature.      

30. PW-1 in his evidence dated 05-08-2003 deposed that suit house was closed 

by him about 4/5 years ago and on mathematical calculation the period that 

PW-1 wanted to clarify appears to be beyond the year 2000 and that renders 

the plea of plaintiff that he was in possession of the suit property till the year 

2000 doubtful and untrustworthy in nature.  

31. PW-4 claimed in his evidence that plaintiff possessed the suit land since the 

1995 and PW-5 testified that plaintiff has closed his shop situated in the suit 

house and land about 12/13 years back. The evidence adduced by PW-5 not 

appears to be believable in nature if we count the period deposed by him 

mathematically with the date of his deposition before this court.  

32. From the pleadings as well as evidences presented by plaintiff and defendant 

side it becomes crystal clear before this court that plaintiff’s claim rests upon 

the fact that the suit land measuring 3 Lessas is the part and parcel of his 1 

Bigha of land wherein the shop belongs to the plaintiff was situated. Per 

contra, the defendant claimed that said 3 Lessas of land with shop room is 

the part and parcel of 2 Kathas 17 Lessas of land belongs to defendant No.2. 

To ascertain that fact once the case was remanded from this first appellate 

court to the Ld. Munsiff, Sonitpur for appointment of Survey Commissioner 

and survey report. In compliance with the direction passed by the first 

appellate court on three occasions the Survey Commissioner has submitted 

his reports and ld. Munsiff, Sonitpur on being dissatisfied with two nos. of 

reports submitted by the Survey Commissioner, directed to survey the suit 

land on 3rd occasion and subsequently ld. Munsiff, Sonitpur vide its order 

dated 12-10-2015, rejected the objection of the plaintiff against the Survey 

Commissioner’s report and further observed that report of Survey 

Commissioner become part of the case record. Subsequently, against that 

order the plaintiff/appellant preferred CRP No.5/16 before the Hon’ble 
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Gauhati High Court and said revision petition was dismissed by the Hon’ble 

Gauhati High Court and ld. Munsiff, Sonitpur vide its order dated 05-11-2016 

rejected the prayer of Survey Commissioner made by the plaintiff /appellant 

side. Hence, it is seen that the Survey Commissioner submitted his report on 

08-09-2015 and his report remains intact and further becomes a part of the 

record.  

33. To ascertain the real points of controversy between the parties as to 

whether the suit land measuring 3 Lessas is the part and parcel of the share 

belongs to the plaintiff this court thinks it fit and proper to peruse the Survey 

Commissioner’s report and from where it divulges that survey was done by 

the Survey Commissioner by giving notice to both the sides and same was 

done as per the Government Cadastral Map of Dag No.72 old 61/85 of Patta 

No.25 old, new 22. From the report of Survey Commissioner it disclosed that 

3 Lessas of land situated in the north eastern corner having one shop room 

and that falls within the share of defendant No.2.  

34. The report of Survey Commissioner made it categorical that the suit land 

measuring 3 Lessas whereupon the shop house is situated is the part and 

parcel of the land belongs to defendant No.2 and Survey Commissioner had 

done the survey complying with the settled procedures of survey and such 

facts remains upheld up to Hon’ble Gauhati High Court. The Survey 

Commissioner also was examined and crossed by the plaintiff side.  

35. Hence, this court finds nothing to disbelieve the report of Survey 

Commissioner. Therefore, in the light of the above said discussion, this court 

is of considered opinion that the oral evidences adduced before this court by 

the plaintiff appears to be contradictory in nature and those oral evidences 

adduced by the plaintiff/appellant not admissible in evidence in the light of 

section-92 of Indian Evidence Act.  

36. Therefore in the light of above said discussions this court is of considered 

opinion that plaintiff/appellant has failed to prove his right, title and interest 

over the suit land measuring 3 Lessas upon which the shop house is 

situated. Accordingly, it is seen that Ld. Munsiff has not committed any error 

or irregularity at the time of deciding the issue No.5. Hence, discussion and 
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decision of ld. Munsiff in respect of Issue No.5 deserves no interference from 

this first appellate court and consequent to that it is upheld. Issue no-5 

answered in negative and against the plaintiff/appellant.  

37. Issue No.6 and 7 relates to the reliefs and ld. Trial court rightly observed 

and decided that plaintiff has no right, title and interest over the suit 

property and further not entitled to get any relief. As such it seen that Ld. 

Munsiff No-1, Sonitpur, Tezpur has rightly dismissed the suit with cost.  

ORDER 

38. In the result, this first appellate court not finds anything irregularity or 

susceptibility in the judgment pronounced by the Ld. Munsiff 

No.1,Sonitpur,Tezpur and as such same is upheld and the first appeal 

preferred by the appellant is dismissed with cost.   

39.  Prepare a decree accordingly. The appeal is disposed of on contest with 

cost.  

40. Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 17th May ’2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.   

  

 

  

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff Witnesses:   
i PW-1    : Anowar Hussain  
ii PW-2    : Altaf Hussain Khan 
iii PW-3    : Abdur Rashid 
iv PW-4    : Akbar Hussain 
v PW-5    : Jahir Khan  
vi PW-6    : Rafiul Goni 

           
Plaintiff Exhibits:  

i Ext.1  : Deed of partition   
ii Ext.1(1) : Signature of Taslim Hussain   
iii Ext.1(2) : Signature of Samsul Hussain   
iv Ext.1(3) : Signature of Anowar Hussain 
v Ext.1(4) : Signature of Altaf Hussain 
vi Ext.1(5) : Signature of Juwad Hussain 
vii Ext.1(6) : Signature of Kulsum Bibi 
viii Ext.1(7) : Signature of Nur Jahan Bibi 
ix Ext.1(8) : Signature of Meherjan Bibi 

 
Defendant Witnesses: 

i DW-1    : Jowad Hussain Khan 
ii DW-2    : Md. Ali 

 
Defendant Exhibits : 

i Ext.-A  : Land revenue paying receipt. 
ii Ext.-B  : Jamabandi Copy 
iii Ext.-C  : Sale deed 
iv Ext.-D  : copy of order 
v Ext.-E  : FIR 
vi Ext.-f  : copy of complaint petition 

 
 

(N. J. Haque) 

                                                                                                 Civil Judge 
                         Tezpur, Sonitpur 

 

 
 
 
 


